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On the Atypical Security Right of the Unregistered Real
Estate Mortgage Contract Creditors

Suggestions on the Revision of Article 46 of the “Interpretation of the Guarantee System”

LU Xiong—jiang
( Hainan University, Haikou 570105,China )

Abstract: Article 46 of the Interpretation of the Guarantee System adopts the liability for breach of contract
as the remedy path for creditors when the registration of real estate mortgage is not handled, but the liability
for breach of contract cannot explain the insertion and application of the subrogation rule. In consideration of
adequate protection of the interests of the creditor and enhancement of the utility of the property, it is appropriate
to recognize that the creditor can claim a security right based on a valid mortgage contract. This kind of security
right only has the nature of creditor's right, the creditor does not enjoy the priority and the effect of the pursuit
of the object. This security right is different from the typical type of security right stipulated in the Civil Code
and should be regarded as atypical security right. lts basic structure is that when the debtor fails to perform the
debt at the due date, the creditor can apply to the people's court to auction and sell the existing security property
still owned by the mortgagor based on the effective guarantee contract, but it does not have the effect of priority
compensation.

Keywords: security right; validity of creditor's right; guarantee system interpretation Article 46
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